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Subpart A—General Provisions

§356.1 Purpose.

(a) Part 356 implements the U.S. Citi-
zenship requirements of the American
Fisheries Act of 1998, as amended, Title
II, Division C, Public Law 105-277, for
owners, Mortgage Trustees, and Mort-
gagees of vessels of 100 feet or greater
in registered length that have a fishery
endorsement to the vessel’s docu-
mentation or where a fishery endorse-
ment to the vessel’s documentation is
being sought. This part also addresses
ancillary matters of charters, manage-
ment agreements, exclusive sales or
marketing contracts, conflicts with
international agreements, determina-
tions regarding violations of har-
vesting or processing limits, and excep-
tions for certain vessels, vessel owners
and Mortgagees from the general re-
quirements of the rule.

(b) An agency may not conduct or
sponsor and a person is not required to
respond to a collection of information
unless it displays a currently valid
OMB control number. Part 356 estab-
lishes a new requirement for the collec-
tion of information. The Office of Man-
agement and Budget (‘‘OMB’’) has re-
viewed and approved the information
collection requirements under the Pa-
perwork Reduction Act of 1995 (44
U.S.C. 3501, et seq.) and assigned OMB
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control number 2133-0530 to the infor-
mation collection requirements of this
part 356.

§356.2 Waivers.

In special circumstances and for good
cause shown, we may waive the proce-
dures prescribed in this part, provided
the waiver is consistent with the re-
quirements of the AFA and with the in-
tent of this part.

[66 FR 45947, Aug. 31, 2001]

§356.3 Definitions.

For the purpose of this part, when
used in capitalized form:

(a) 1916 Act refers to section 2 of the
Shipping Act, 1916, as amended, 46 App.
U.S.C. 802. The Controlling Interest re-
quirements of the Shipping Act are
found in section 2(b), 46 App. U.S.C.
section 802(b). The citizenship require-
ments for eligibility to own a vessel
with a fisheries endorsement are found
in section 2(c), 46 App. U.S.C. 802(c),
and 46 U.S.C. 12102(c).

(b) AFA means the American Fish-
eries Act of 1998, as amended, Title II,
Division C, of Public Law 105-277;

(c) Affiliate or Affiliated refers to a
Person that directly or indirectly
through one or more intermediaries,
controls, or is controlled by, or is
under common control with, the first
Person. For the purposes of this defini-
tion the term ‘‘control’”’ (including the
terms ‘‘controlled by’ and ‘‘under com-
mon control with’’) means the posses-
sion, directly or indirectly, of the
power to direct or cause the direction
of the management policies of a Per-
son, whether through the ownership of
voting securities, by contract, as trust-
ee or executor, or otherwise.

(d) Charter means any agreement or
commitment by which the possession
or services of a Fishing Vessel, Fish
Processing Vessel, or Fish Tender Ves-
sel are secured for a period of time, or
for one or more voyages, whether or
not a bareboat charter of the vessel. A
long-term or exclusive contract for the
sale of all or a portion of a Fishing
Vessel’s catch is not considered a Char-
ter.

(e) Citicen of the United States, Citizen
or U.S. Citicen:

(1) Means an individual who is a Cit-
izen of the United States, by birth, nat-

§356.3

uralization or as otherwise authorized
by law, or an entity that in both form
and substance, at each tier of owner-
ship and in the aggregate, satisfies the
requirements of 46 U.S.C. 12102(c) and
section 2(c) of the 1916 Act, 46 App.
U.S.C. 802(c). In order to satisfy the
statutory requirements an entity other
than an individual must meet the re-
quirements of paragraph (e)(2) of this
section and the following criteria:

(i) The entity must be organized
under the laws of the United States or
of a State;

(ii) Seventy five percent (75%) of the
ownership and control in the entity
must be owned by and vested in Citi-
zens of the United States free from any
trust or fiduciary obligation in favor of
any Non-Citizen;

(iii) No arrangement may exist,
whether through contract or any un-
derstanding, that would allow more
than 25% of the voting power of the en-
tity to be exercised, directly or indi-
rectly, in behalf of any Non-Citizen;
and

(iv) Control of the entity, by any
other means whatsoever, may not be
conferred upon or permitted to be exer-
cised by a Non-Citizen.

(2) Other criteria that must be met
by entities other than individuals in-
clude:

(i) In the case of a corporation:

(A) The chief executive officer, by
whatever title, and chairman of the
board of directors and all officers au-
thorized to act in the absence or dis-
ability of such persons must be Citi-
zens of the United States; and

(B) No more of its directors than a
minority of the number necessary to
constitute a quorum are Non-Citizens;

(ii) In the case of a partnership all
general partners are Citizens of the
United States;

(iii) In the case of an association:

(A) All of the members are Citizens of
the United States;

(B) The chief executive officer, by
whatever title, and the chairman of the
board of directors (or equivalent com-
mittee or body) and all officers author-
ized to act in their absence or dis-
ability are Citizens of the United
States; and,

(C) No more than a minority of the
number of its directors, or equivalent,
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necessary to constitute a quorum are
Non-Citizens;

(iv) In the case of a joint venture:

(A) It is not determined by the Citi-
zenship Approval Officer to be in effect
an association or a partnership; and

(B) Each co-venturer is a Citizen of
the United States;

(v) In the case of a Trust that owns a
Fishing Vessel, Fish Processing Vessel,
or Fish Tender Vessel:

(A) The Trust is domiciled in the
United States or a State;

(B) The Trustee is a Citizen of the
United States; and

(C) All beneficiaries of the trust are
persons eligible to document vessels
pursuant to the requirements of 46
U.S.C. 12102;

(vi) In the case of a mortgage Trust:

(A) The Trust is domiciled in the
United States or a State;

(B) The Mortgage Trustee is a Citizen
of the United States; and

(C) The Mortgage Trustee is author-
ized to act on behalf of Non-Citizen
beneficiaries pursuant to §356.5.

(vii) In the case of a Limited Liabil-
ity Company (LLC) that is not found to
be in effect a general partnership re-
quiring all of the general partners to be
Citizens of the United States:

(A) Any Person elected to manage
the LLC or who is authorized to bind
the LLC, and any Person who holds a
position equivalent to a Chief Execu-
tive Officer, by whatever title, and the
Chairman of the Board of Directors in
a corporation are Citizens of the
United States; and

(B) Non-Citizens do not have author-
ity within a management group,
whether through veto power, combined
voting, or otherwise, to exercise con-
trol over the LLC.

(f) Citicenship Approval Officer means
MARAD’s Citizenship Approval Officer
within the Office of Chief Counsel. The
Citizenship Approval Officer’s address
is: Maritime Administration, United
States Department of Transportation,
Citizenship Approval Officer, MAR-220,
Room 7232, 400 7th Street, SW., Wash-
ington, DC 20590.

(g) Controlling Interest:

(1) Means, in the context of an enti-
ty, that in both form and substance, at
each tier of ownership and in the ag-
gregate, the entity satisfies the con-
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trolling interest requirements of sec-
tion 2(b) of the 1916 Act, 46 App. U.S.C.
802(b). In order to satisfy the statutory
requirements, an entity other than an
individual must meet the requirements
of paragraph (g)(2) of this section and
the following criteria:

(i) The entity must be organized
under the laws of the United States or
of a State;

(ii) A majority of the ownership and
control in the entity must be owned by
and vested in Citizens of the United
States free from any trust or fiduciary
obligation in favor of any Non-Citizen;

(iii) No arrangement may exist,
whether through contract or any un-
derstanding, that would allow a major-
ity of the voting power of the entity to
be exercised, directly or indirectly, in
behalf of any Non-Citizen; and

(iv) Control of the entity, by any
other means whatsoever, may not be
conferred upon or permitted to be exer-
cised by a Non-Citizen.

(2) Other criteria that must be met
by entities other than an individual in-
clude:

(i) In the case of a corporation:

(A) The Chief Executive Officer, by
whatever title, and the Chairman of
the Board of Directors (or equivalent
committee or body) and all officers au-
thorized to act in their absence or dis-
ability are Citizens of the United
States; and,

(B) No more than a minority of the
number of its directors, or equivalent,
necessary to constitute a quorum are
Non-Citizens;

(ii) In the case of a partnership all
general partners are Citizens of the
United States;

(iii) In the case of an association:

(A) The Chief Executive Officer, by
whatever title, and the Chairman of
the Board of Directors (or equivalent
committee or body) and all officers au-
thorized to act in their absence or dis-
ability are Citizens of the United
States; and,

(B) No more than a minority of the
number of its directors, or equivalent,
necessary to constitute a quorum are
Non-Citizens;

(iv) In the case of a joint venture:

(A) It is not determined by the Citi-
zenship Approval Officer to be in effect
an association or partnership; and
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(B) A majority of the equity is owned
by and vested in Citizens of the United
States free and clear of any trust or fi-
duciary obligation in favor of any Non-
Citizen;

(v) In the case of a mortgage trust:

(A) The Trust is domiciled in the
United States or a State;

(B) The Mortgage Trustee is a Citizen
of the United States;

(C) The Mortgage Trustee is author-
ized to act on behalf of Non-Citizen
beneficiaries pursuant to §356.5;

(vi) In the case of a Limited Liability
Company (LLC) that is not found to be
in effect a general partnership requir-
ing all of the general partners to be
Citizens of the United States:

(A) Any Person elected to manage
the LLC or who is authorized to bind
the LLC, and any Person who holds a
position equivalent to the Chief Execu-
tive Officer, by whatever title, and the
Chairman of the Board of Directors in
a corporation and any Persons author-
ized to act in their absence are Citizens
of the United States; and,

(B) Non-Citizens do not have author-
ity within a management group,
whether through veto power, combined
voting, or otherwise, to exercise con-
trol over the LLC;

(3) A state or federally chartered fi-
nancial institution that meets the Con-
trolling Interest requirements of para-
graphs (g)(1) and (2) of this section is
deemed to be a Citizen of the United
States for all purposes under subpart D
of this part other than operation of the
vessel pursuant to §356.25.

(h) Fishing Vessel means a vessel of
100 feet or greater in registered length
that has or for which the owner is
seeking a fishery endorsement to the
vessel’s documentation and that com-
mercially engages in the planting, cul-
tivating, catching, taking, or har-
vesting of fish, shellfish, marine ani-
mals, pearls, shells, or marine vegeta-
tion or an activity that can reasonably
be expected to result in the planting,
cultivating, catching, taking, or har-
vesting of fish, shellfish, marine ani-
mals, pearls, shells, or marine vegeta-
tion;

(1) Fish Processing Vessel means a ves-
sel of 100 feet or greater in registered
length that has or for which the owner
is seeking a fishery endorsement to the

§356.3

vessel’s documentation and that com-
mercially prepares fish or fish products
other than by gutting, decapitating,
gilling, skinning, shucking, icing,
freezing, or brine chilling;

(j) Fish Tender Vessel means a vessel
of 100 feet or greater in registered
length that has or for which the owner
is seeking a fishery endorsement to the
vessel’s documentation and that com-
mercially supplies, stores, refrigerates,
or transports (except in foreign com-
merce) fish, fish products, or materials
directly related to fishing or the prepa-
ration of fish to or from a Fishing Ves-
sel, Fish Processing Vessel, or Fish
Tender Vessel or a fish processing fa-
cility;

(k) Harvest means to commercially
engage in the catching, taking, or har-
vesting of fish or fishery resources or
any activity that can reasonably be ex-
pected to result in the catching, taking
or harvesting of fish or fishery re-
sources;

(1) MARAD means the Maritime Ad-
ministration within the United States
Department of Transportation. The
terms ‘‘we, our, and us’” may also be
used to refer to the Maritime Adminis-
tration;

(m) Mortgagee means a Person to
whom a Fishing Vessel or other prop-
erty is mortgaged. (See the definition
of Non-Citizen Lender and Preferred
Mortgage in this section)

(n) Mortgage Trustee, for purposes of
holding a Preferred Mortgage on a
Fishing Vessel, means a corporation
that:

(1) Is organized and doing business
under the laws of the United States or
of a State;

(2) Is a Citizen of the United States;

(3) Is authorized under those laws to
exercise corporate trust powers;

(4) Is subject to supervision or exam-
ination by an official of the United
States Government, or of a State;

(6) Has a combined capital and sur-
plus (as stated in its most recent pub-
lished report of condition) of at least
$3,000,000; and

(6) Meets any other requirements pre-
scribed by the Citizenship Approval Of-
ficer.

(0) Non-Citicen means a Person who is
not a Citizen of the United States with-
in the meaning of paragraph (d) of this

319



§356.5

section, 46 U.S.C. 12102(c) and section
2(c) of the 1916 Act, 46 App. U.S.C.
802(c).

(p) Non-Citicen Lender means a lender
that does not qualify as a Citizen of the
United States. A state or federally
chartered financial institution that
meets the requirements of §356.3(g) is
considered a Citizen of the United
States for all purposes of subpart D of
this part other than operation of the
vessel pursuant to §356.25.

(q) Person includes an individual, cor-
poration, partnership, joint venture,
association, limited liability company,
Trust, and other entities existing
under or authorized by the laws of the
United States or of a State or, unless
the context indicates otherwise, of any
foreign country.

(r) Preferred Mortgage means a mort-
gage on a Fishing Vessel that has as
the Mortgagee:

(1) A person eligible to own a vessel
with a fishery endorsement under 46
U.S.C. 12102(c);

(2) A state or federally chartered fi-
nancial institution that satisfies the
Controlling Interest criteria of section
2(b) of the 1916 Act (46 App. U.S.C.
802(b)) and paragraph (f) of this section;
or

(3) A person that complies with the
provisions of 46 U.S.C. 12102(c)(4).

(s) Related Party means a holding
company, subsidiary, affiliate, or asso-
ciate of a Non-Citizen or an officer, di-
rector, agent, or other executive of the
Non-Citizen or of a holding company,
subsidiary, affiliate or associate there-
of.

(t) State means a State of the United
States, Guam, Puerto Rico, the Virgin
Islands, American Samoa, the District
of Columbia, the Commonwealth of the
Northern Mariana Islands, and any
other territory or possession of the
United States.

(u) Submitted means sent by mail and
postmarked on that date, or sent by
another delivery service or by elec-
tronic means, including E-mail and
facsimile, and marked with an indica-
tion of the date equivalent to a post-
mark;

(v) Trust means:

(1) In the case of ownership of a Fish-
ing Vessel, Fish Processing Vessel, or
Fish Tender Vessel, a trust that is
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domiciled in and existing under the
laws of the United States or of a State,
of which the Trustee is a Citizen of the
United States, and 100% of the interest
in the Trust is held for the benefit of a
Citizen of the United States; or

(2) In the case of a mortgage trust, a
trust that is domiciled in and existing
under the laws of the United States, or
of a State, of which the Mortgage
Trustee is a Citizen of the United
States and for which the Mortgage
Trustee is authorized to act on behalf
of Non-Citizen beneficiaries pursuant
to §§356.27 through 356.37.

(w) United States, when used in the
geographic sense, means the States of
the United States, Guam, Puerto Rico,
the Virgin Islands, American Samoa,
the District of Columbia, and any other
territory or possession of the United
States; when used in other than the ge-
ographic sense, it means the United
States Government.

(x) United States Government means
the Federal Government acting by or
through any of its departments or
agencies.

Subpart B—Ownership and
Control

§356.5 Affidavit of U.S. Citizenship.

(a) In order to establish that a cor-
poration or other entity is a Citizen of
the United States within the meaning
of section 2(c) of the 1916 Act, or where
applicable, section 2(b) of the 1916 Act,
the form of Affidavit is hereby pre-
scribed for execution in behalf of the
owner, charterer, Mortgagee, or Mort-
gage Trustee of a Fishing Vessel, Fish
Processing Vessel, or Fish Tender Ves-
sel. Such Affidavit must include infor-
mation required of parent corporations
and other stockholders whose stock
ownership is being relied upon to estab-
lish that the requisite ownership in the
entity is owned by and vested in Citi-
zens of the United States. A certified
copy of the Articles of Incorporation
and Bylaws, or comparable corporate
documents, must be submitted along
with the executed Affidavit.

(b) This Affidavit form set forth in
paragraph (d) of this section may be
modified to conform to the require-
ments of vessel owners, Mortgagees, or
Mortgage Trustees in various forms
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such as partnerships, limited liability
companies, etc. A copy of an Affidavit
of U.S. Citizenship modified appro-
priately, for limited liability compa-
nies, partnerships (limited and gen-
eral), and other entities is available on
MARAD’s internet home page at http:/
/www.marad.dot.gov.

(c) As indicated in §356.17, in order to
renew annually the fishery endorse-
ment on a Fishing Vessel, Fish Proc-
essing Vessel, or Fish Tender Vessel,
the owner must submit annually to the
Citizenship Approval Officer evidence
of U.S. Citizenship within the meaning
of section 2(c) of the 1916 Act and 46
App. U.S.C. 12102(c).

(d) The prescribed form of the Affi-
davit of U.S. Citizenship is as follows:

State of County of Social
Security Number:
I , (Name) of , (Residence ad-

dress) being duly sworn, depose and say:

1. That I am the (Title of office(s)
held) of , (Name of corporation) a cor-
poration organized and existing under the
laws of the State of (hereinafter
called the ‘‘Corporation’), with offices at

, (Business address) in evidence of
which incorporation a certified copy of the
Articles or Certificate of Incorporation (or
Association) is filed herewith (or has been
filed) together with a certified copy of the
corporate Bylaws. [Evidence of continuing
U.S. citizenship status, including amend-
ments to said Articles or Certificate and By-
laws, should be filed within 45 days of the an-
nual documentation renewal date for vessel
owners. Other parties required to provide
evidence of U.S. citizenship status must file
within 30 days after the annual meeting of
the stockholders or annually, within 30 days
after the original affidavit if there has been
no meeting of the stockholders prior to that
time.];

2. That I am authorized by and in behalf of
the Corporation to execute and deliver this
Affidavit of U.S. Citizenship;

3. That the names of the Chief Executive
Officer, by whatever title, the Chairman of
the Board of Directors, all Vice Presidents or
other individuals who are authorized to act
in the absence or disability of the Chief Ex-
ecutive Officer or Chairman of the Board of
Directors, and the Directors of the Corpora-
tion are as follows:?

Name Title Date and Place of Birth

10ffices that are currently vacant should
be noted when listing Officers and Directors
in the Affidavit.

§356.5

(The foregoing list should include the offi-
cers, whether or not they are also directors,
and all directors, whether or not they are
also officers.) Each of said individuals is a
Citizen of the United States by virtue of
birth in the United States, birth abroad of
U.S. citizen parents, by naturalization, by
naturalization during minority through the
naturalization of a parent, by marriage (if a
woman) to a U.S. citizen prior to September
22, 1922, or as otherwise authorized by law,
except (give name and nationality of all
Non-Citizen officers and directors, if any).
The By-laws of the Corporation provide that
(Number) of the directors are nec-
essary to constitute a quorum; therefore, the
Non-Citizen directors named represent no
more than a minority of the number nec-
essary to constitute a quorum.
4. Information as to stock, where Corpora-
tion has 30 or more stockholders:2.

That I have access to the stock books and
records of the Corporation; that said stock
books and records have been examined and
disclose (a) that, as of , (Date) the Cor-
poration had issued and outstanding
(Number) shares of , (Class) the only
class of stock of the Corporation issued and
outstanding [if such is the case], owned of
record by (Number) stockholders, said
number of stockholders representing the
ownership of the entire issued and out-
standing stock of the Corporation, and (b)
that no stockholder owned of record as of
said date five per centum (56%) or more of the
issued and outstanding stock of the Corpora-
tion of any class. [If different classes of
stock exist, give the same information for
each class issued and outstanding, showing
the monetary value and voting rights per
share in each class. If there is an exception
to the statement in clause (b), the name, ad-
dress, and citizenship of the stockholder and
the amount and class of stock owned should
be stated and the required citizenship infor-
mation on such stockholder must be sub-
mitted.] That the registered addresses of

owners of record of shares of the
issued and outstanding (Class) stock of
the Corporation are shown on the stock
books and records of the Corporation as
being within the United States, said
shares being per centum ( %) of
the total number of shares of said stock
(each class). [The exact figure as disclosed by
the stock books of the corporation must be
given and the per centum figure must not be
less than 65 per centum for a state or feder-
ally chartered financial institution holding a
Preferred Mortgage, or not less than 95 per
centum for an entity that is demonstrating

2Strike inapplicable paragraph 4.
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ownership in a vessel for which a fishery en-
dorsement is sought or a Mortgage Trustee.
These per centum figures apply to corporate
stockholders as well as to the primary cor-
poration.] (The same statement should be
made with reference to each class of stock, if
there is more than one class.) or

4. Information as to stock, where Corpora-
tion has less than 30 stockholders: That the
information as to stock ownership, upon
which the Corporation relies to establish
that 75% of the stock ownership is vested in
Citizens of the United States, is as follows:

Name of Stockholder

Number of shares owned (each class)

Percentage of shares owned (each class)

and that each of said individual stockholders
is a Citizen of the United States by virtue of
birth in the United States, birth abroad of
U.S. citizen parents, by naturalization dur-
ing minority through the naturalization of a
parent, by marriage (if a woman) to a U.S.
citizen prior to September 22, 1922, or as oth-
erwise authorized by law. Note: If a cor-
porate stockholder, give information with
respect to State of incorporation, the names
of the officers, directors, and stockholders
and the appropriate percentage of shares
held, with statement that they are all U.S.
citizens. Nominee holders of record of 5% or
more of any class of stock and the beneficial
owners thereof should be named and their
U.S. citizenship information submitted to
MARAD.

5. That 75% of the interest in (each) said
Corporation, as established by the3 informa-
tion hereinbefore set forth, is owned by Citi-
zens of the United States; that the title to
75% of the stock of (each) class of the stock
of (each) said Corporation is vested in Citi-
zens of the United States free from any trust
or fiduciary obligation in favor of any person
not a Citizen of the United States; that such
proportion of the voting power of (each) said
Corporation is vested in Citizens of the
United States; that through no contract or
understanding is it so arranged that more
than 25% the voting power of (each) said Cor-
poration may be exercised, directly or indi-
rectly, in behalf of any person who is not a
Citizen of the United States; and that by no
means whatsoever, is any interest in said
Corporation in excess of 256% conferred upon
or permitted to be exercised by any person
who is not a Citizen of the United States;
and

NoOTE: For state or federally chartered fi-
nancial institutions acting as Preferred
Mortgagees, the Controlling Interest lan-
guage, which is set forth below, is applicable.

3Strike inappropriate Paragraph 5.
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5. That the Controlling Interest in (each)
said Corporation, as established by the infor-
mation hereinbefore set forth, is owned by
Citizens of the United States; that the title
to a majority of the stock of (each) said Cor-
poration is vested in Citizens of the United
States free from any trust or fiduciary obli-
gation in favor of any person not a Citizen of
the United States; that such proportion of
the voting power of (each) said Corporation
is vested in Citizens of the United States;
that through no contract or understanding is
it so arranged that the majority of the vot-
ing power of (each) said Corporation may be
exercised, directly or indirectly, in behalf of
any person who is not a Citizen of the United
States; and that by no means whatsoever, is
control of (each) said Corporation conferred
upon or permitted to be exercised by any
person who is not a Citizen of the United
States; and

6. That affiant has carefully examined this
affidavit and asserts that all of the state-
ments and representations contained therein
are true to the best of his knowledge, infor-
mation, and belief.

(Name and title of affiant)

(Signatufe of affiant) )

Date

Penalty for False Statement: A fine or im-
prisonment, or both, are provided for viola-
tion of the proscriptions contained in 18
U.S.C. 1001 (see also, 18 U.S.C. 286, 287).

(e) The format for an Affidavit of
United States Citizenship, modified ap-
propriately for limited liability compa-
nies, partnerships, etc., will be avail-
able from the Citizenship Approval Of-
ficer and on MARAD’s internet web
site at hitp:/www.marad.dot.gov.

(f) The same criteria should be ob-
served in obtaining information to be
furnished for stockholders named (di-
rect ownership of required percentage
of shares of stock of each class) in the
Affidavit as those observed for the
owner of the Fishing Vessel, Fish Proc-
essing Vessel, or Fish Tender Vessel. If,
on the other hand, the ‘‘fair inference
rule” is applied with respect to stock
ownership as outlined in §356.7(c), the
extent of U.S. Citizen ownership of
stock should be ascertained in the req-
uisite percentage (65 % for state or fed-
erally chartered financial institutions
and 95 % for Fishing Vessel, Fish Proc-
essing Vessel, or Fish Tender Vessel
owners, bareboat charterers, trustees,
as well as entities owning 5% or more
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of the stock of such entities). Any enti-
ty that must establish its U.S. citizen-
ship has to submit proof of U.S. citi-
zenship of any five percent stockholder
of each class of stock in order that the
veracity of the statutory statements
made in the Affidavit (paragraph 5)
may be relied upon by MARAD.

(g) It shall be incumbent upon the
parties filing affidavits under this part
to notify the Citizenship Approval Offi-
cer in writing within 30 calendar days
of any changes in information last fur-
nished with respect to the officers, di-
rectors, and stockholders, including 5
percent or more stockholders of the
issued and outstanding stock of each
class, together with information con-
cerning their citizenship status. If
other than a corporation, comparable
information must be filed by other en-
tities owning Fishing Vessels, Fish
Processing Vessels, or Fish Tender Ves-
sels, including any entity whose owner-
ship interest is being relied upon to es-
tablish 75% ownership by Citizens of
the United States.

(h) If additional material is deter-
mined to be essential to clarify or sup-
port the evidence of U.S. citizenship,
such material shall be furnished by the
owner of the Fishing Vessel, Fish Proc-
essing Vessel, or Fish Tender Vessel
upon request by the Citizenship Ap-
proval Officer.

§356.7 Methods of establishing owner-
ship by United States Citizens.

(a) An entity may demonstrate that
the interest in the entity (75% for Citi-
zens of the United States or 51% for en-
tities meeting the Controlling Interest
requirements) is owned by Citizens of
the United States either by direct
proof or through the fair inference
method depending on the size of the en-
tity.

(b) The ‘‘direct proof”” method is used
for closely held companies that have 30
or fewer stockholders. Under the direct
proof method, the following informa-
tion must be set forth in paragraph
four of the Affidavit of U.S. Citizen-
ship:

(1) The identity of the holders of
stock or other equitable interests;

(2) The amount of stock or interest
that each stockholder owns;

§356.9

(3) A representation as to the citizen-
ship of the stockholder; and

(4) If the stockholder is a corporation
or other entity, the names and citizen-
ship of officers, directors, stockholders,
etc. must be set out in the Affidavit of
U.S. Citizenship.

(c) The ‘‘fair inference method” is
used by corporations whose stock is
publicly traded (more than 30 stock-
holders). Use of the fair inference
method requires that:

(1)(E) At least 95% of the stock (each
class) of the corporation be held by
Persons having a registered U.S. ad-
dress in order to infer at least 75%
ownership by U.S. Citizens, or

(i) At least 65% of the stock (each
class) of the corporation be held by
Persons having a registered U.S. ad-
dress in order to infer at least 51%
ownership by U.S. Citizens in the case
of a state or federally chartered finan-
cial institution acting as a Mortgagee;
and,

(2) Disclosure be made in the Affi-
davit of U.S. Citizenship of the names
and citizenship of any stockholders
who holds five percent or more of the
corporation’s stock (including all
classes of stock, voting and non-vot-
ing), officers, and directors.

(d) If the owner of a Fishing Vessel,
Fish Processing Vessel, or Fish Tender
Vessel is consecutively owned by sev-
eral ‘‘parent’ corporations, the facts
revealing the stock ownership of each
entity must be set forth in the Affi-
davit of U.S. Citizenship.

§356.9 Tiered ownership structures.

Non-Citizens may not own or control,
either directly through the first tier of
ownership or in the aggregate through
an interest in other entities at various
tiers, more than 25% of the interest in
an entity which owns a Fishing Vessel,
Fish Processing Vessel, or Fish Tender
Vessel. The prohibition against Non-
Citizens owning or controlling more
than 256%, in the aggregate, of the in-
terest in an entity that owns a Fishing
Vessel, Fish Processing Vessel, or Fish
Tender Vessel means, for example,
that:

(a) Non-Citizens that own or control
a 25% stake in the ownership entity of
a Fishing Vessel, Fish Processing Ves-
sel, or Fish Tender Vessel at the first
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tier may not have any interest whatso-
ever in any entity that is being relied
upon to establish the required 75% U.S.
Citizen ownership; and

(b) Non-Citizens that own or control
less than a 25% stake at the first tier
may participate in the ownership and
control of other entities that are being
relied upon to establish the required
75% U.S. Citizen ownership and control
at the first tier. However, the total
ownership and control by Non-Citizens
of the entity owning a Fishing Vessel,
Fish Processing Vessel, or Fish Tender
Vessel may not exceed 25% in the ag-
gregate as computed by MARAD.

§356.11 Impermissible control by a
Non-Citizen.

(a) An impermissible transfer of con-
trol will be deemed to exist where a
Non-Citizen, whether by agreement,
contract, influence, or any other means
whatsoever:

(1) Has the right to direct the busi-
ness of the entity which owns the Fish-
ing Vessel, Fish Processing Vessel, or
Fish Tender Vessel. The right to ‘‘di-
rect the business of the entity’” does
not include the right to simply partici-
pate in the direction of the business ac-
tivities of an entity which owns a Fish-
ing Vessel, Fish Tender Vessel or Fish
Processing Vessel;

(2) Has the right in the ordinary
course of business to limit the actions
of or replace the chief executive offi-
cer, a majority of the board of direc-
tors, any general partner or any person
serving in a management capacity of
the entity which owns the Fishing Ves-
sel, Fish Processing Vessel, or Fish
Tender Vessel. Standard rights of mi-
nority shareholders to restrict the ac-
tions of the entity are permitted pro-
vided they are unrelated to day-to-day
business activities. These rights in-
clude provisions to require the consent
of the minority shareholder to sell all
or substantially all of the assets, to
enter into a different business, to con-
tract with the majority investors or
their affiliates or to guarantee the ob-
ligations of majority investors or their
affiliates;

(3) Has the right to direct the trans-
fer, operation, or manning of a Fishing
Vessel, Fish Processing Vessel, or Fish
Tender Vessel. The right to ‘‘direct the
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transfer, operation, or manning” of
such vessels does not include the right
to simply participate in the direction
of the transfer, operation, and manning
of such vessels;

(4) Has the right to restrict unduly
the day-to-day business activities and
management policies of the entity
owning a Fishing Vessel, Fish Proc-
essing Vessel, or Fish Tender Vessel
through loan covenants other than
those approved for use by the Citizen-
ship Approval Officer or other means;

(5) Has the right to derive, through a
minority shareholder and in favor of a
Non-Citizen, a significantly dispropor-
tionate amount of the economic ben-
efit from the ownership and operation
of the Fishing Vessel, Fish Processing
Vessel, or Fish Tender Vessel;

(6) Has the right to control the man-
agement of or to be a controlling factor
in the entity owning a Fishing Vessel,
Fish Processing Vessel, or Fish Tender
Vessel;

(7) Has the right to cause the sale of
a Fishing Vessel, Fish Processing Ves-
sel, or Fish Tender Vessel, other than
through approved 1loan covenants
where there is a Preferred Mortgage on
the vessel or where it is necessary in
order to allow a Non-Citizen to dissolve
its interest in the entity;

(8) Absorbs all of the costs and nor-
mal business risks associated with
ownership and operation of the Fishing
Vessel, Fish Processing Vessel, or Fish
Tender Vessel;

(9) Has the responsibility for the pro-
curement of insurance on the Fishing
Vessel, Fish Processing Vessel, or Fish
Tender Vessel, or assumes any liability
in excess of insurance coverage; or,

(10) Has the ability through any
other means whatsoever to control the
entity that owns a Fishing Vessel, Fish
Processing Vessel, or Fish Tender Ves-
sel.

(b) In addition to the actions in para-
graph (a) of this section that are con-
sidered absolute indicia of control, we
will consider other factors which, in
combination with other elements of
Non-Citizen involvement, may be
deemed impermissible control. The fol-
lowing factors may be considered indi-
cia of control:
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(1) If a Non-Citizen minority stock-
holder takes the leading role in estab-
lishing an entity that will own a Fish-
ing Vessel, Fish Processing Vessel, or
Fish Tender Vessel;

(2) If a Non-Citizen has the right to
preclude the owner of a Fishing Vessel,
Fish Processing Vessel, or Fish Tender
Vessel from engaging in other business
activities;

(3) If a Non-Citizen and owner use the
same law firm, accounting firm, etc.;

(4) If a Non-Citizen and owner share
the same office space, phones, adminis-
trative support, etc.;

(5) If a Non-Citizen absorbs consider-
able costs and normal business risks
associated with ownership and oper-
ation of the Fishing Vessel, Fish Proc-
essing Vessel, or Fish Tender Vessel;

(6) If a Non-Citizen provides the start
up capital for the owner or bareboat
charterer on less than an arm’s-length
basis;

(7) If a Non-Citizen time charterer
has the general right to inspect the
books and records of the owner,
bareboat charterer, or time charterer
of a Fish Processing Vessel or Fish
Tender Vessel;

(8) If the owner or bareboat charterer
uses the same insurance agent, law
firm, accounting firm, or broker of any
Non-Citizen with whom the owner or a
bareboat charterer has entered into a
mortgage, long-term or exclusive sales
or marketing agreement, unsecured
loan agreement, or management agree-
ment; or

(9) If a Non-Citizen has the right to
control, whether through sale, lease or
other method, the fishing quota, fish-
ing rights or processing rights allo-
cated to a vessel or vessel-owning enti-
ty.

(c) In most cases, any single factor
listed in paragraph (b) of this section
will not be sufficient to deem an entity
a Non-Citizen. However, a combination
of several factors listed in paragraph
(b) of this section may increase our
concern as to whether the entity com-
plies with the U.S. Citizen ownership
and control provisions of the AFA and
any single factor listed in paragraph
(b) of this section may be the basis for
a request from us for further informa-
tion.

§356.13

(d) If we have a concern regarding a
Non-Citizen, we will notify the entity
of the concern and work with the enti-
ty toward a satisfactory resolution,
provided there is no verifiable evidence
of fraud. Resolution of any control
issues may result in a request by us for
additional information to clarify the
intent of the provision or to amend or
delete the provision in question.

(e) Information that is specifically
required to be submitted for our con-
sideration is set out in §356.13. How-
ever, in determining whether an entity
has control over a Fishing Vessel, Fish
Processing Vessel, or Fish Tender Ves-
sel, we may review any contract or
agreement that may, by any means
whatsoever, result in a transfer of con-
trol to a Non-Citizen.

Subpart C—Requirements for
Vessel Owners

§356.13 Information required to be
submitted by vessel owners.

(a) In order to be eligible to docu-
ment a Fishing Vessel, Fish Processing
Vessel, or Fish Tender Vessel with a
fishery endorsement, the entity that
owns the vessel must submit docu-
mentation to demonstrate that 75 per-
cent (75%) of the interest in such enti-
ty is owned and controlled by Citizens
of the United States. Unless otherwise
exempted, the following documents
must be submitted to the Citizenship
Approval Officer in support of a request
for a determination of U.S. Citizenship:

(1) An Affidavit of U.S. Citizenship.
This affidavit, set out in §356.15, must
contain all required facts, at all tiers
of ownership, needed for determining
the citizenship of the owner of the
Fishing Vessel, Fish Processing Vessel,
or Fish Tender Vessel.

(2) A certified copy of the Articles of
Incorporation and Bylaws of the owner
of the Fishing Vessel, Fish Processing
Vessel, or Fish Tender Vessel, and any
parent corporation, must be submitted.
The certification must be by the Sec-
retary of State in which the corpora-
tion is incorporated or by the Sec-
retary of the corporation. For entities
other than corporations, comparable
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certified documents must be sub-
mitted. For example, for a limited 1li-
ability company, a copy of the Certifi-
cate of Formation filed with a State
must be submitted, along with a cer-
tified copy of the Limited Liability
Company Operating Agreement;

(3) An Affidavit of U.S. Citizenship
for each charterer of a Fishing Vessel,
Fish Processing Vessel, or Fish Tender
Vessel, with the exception of time or
voyage charterers of Fish Processing
Vessels and Fish Tender Vessels per-
mitted under §356.39(b)(2);

(4) A copy of any time charter or voy-
age charter to a Non-Citizen of a Fish
Tender Vessel or Fish Processing Ves-
sel;

(5) Any loan agreements or other fi-
nancing documents applicable to a
Fishing Vessel, Fish Processing Vessel,
or Fish Tender Vessel where the lender
has not been approved by MARAD as a
U.S. Citizen, excepting standard loan
agreements from Non-Citizen Lenders
where the Non-Citizen Lender has been
granted approval from the Citizenship
Approval Officer pursuant to §356.21 to
enter into such loans without trans-
actional approval from MARAD;

(6) A description of any operating
and/or management agreements en-
tered into between the owner or
bareboat charterer of a Fishing Vessel,
Fish Processing Vessel, or Fish Tender
Vessel and an entity that has not been
determined by MARAD to be a U.S.
Citizen, accompanied by a representa-
tion and warranty that the agreement
does not contain any provisions that
convey control over the vessel or ves-
sel-owning entity to a Non-Citizen;

(7) Copies of any sales or purchase
agreements that relate to the sale or
purchase of all or a significant portion
of a vessel’s catch where the agreement
is with an entity that has not been de-
termined by MARAD to be a U.S. Cit-
izen and the agreement contains provi-
sions that could convey control to a
Non-Citizen other than those expressly
authorized in §356.43. Agreements that
only contain provisions expressly au-
thorized in §356.43 do not have to be
submitted; however, the agreements
and the parties to the agreements must
be identified;

(8) Any stockholder’s agreement, vot-
ing trust agreements, or any other
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pooling agreements,
proxy appointment, relating to the
ownership of all classes of stock,
whether voting or non-voting of the
owner of the Fishing Vessel, Fish Proc-
essing Vessel, or Fish Tender Vessel,
including any parent corporation or
other stockholder whose stock is being
relied upon to establish 75 percent U.S.
Citizen ownership;

(9) Any agreements relating to an op-
tion to buy or sell stock or other com-
parable equity interest in the owner of
the Fishing Vessel, Fish Processing
Vessel, or Fish Tender Vessel, or any
agreement that restricts the sale of
such stock or equity interests in the
owner of the Fishing Vessel, Fish Proc-
essing Vessel, or Fish Tender Vessel,
including any parent corporation or
other stockholder whose stock is being
relied upon to establish 75 percent U.S.
Citizen ownership;

(10) Any documents relating to a
merger, consolidation, liquidation or
dissolution of the owner of the Fishing
Vessel, Fish Processing Vessel, or Fish
Tender Vessel, including any parent
corporation where all of the parties
have not been determined by the Citi-
zenship Approval Officer to be U.S.
Citizens;

(11) Disclosure of any interlocking di-
rectors or other officials by and be-
tween the owner of a Fishing Vessel,
Fish Processing Vessel, or Fish Tender
Vessel (including any parent corpora-
tion) and any Non-Citizen minority
stockholder of the owner and any par-
ent corporation. This requirement is
also applicable to any lender, pur-
chaser of fish catch, or other entity
that is a Non-Citizen; and

(12) Any contract or agreement that
purports to sell, lease or otherwise
transfer to a Non-Citizen the fishing
rights, a fishing quota, a processing
quota or any other right allocated to a
vessel owner, bareboat charterer, or a
particular Fishing Vessel, Fish Proc-
essing Vessel or Fish Tender Vessel.

(b) In the event the owner or
bareboat charterer of a Fishing Vessel,
Fish Processing Vessel, or Fish Tender
Vessel enters into any agreement re-
flected in any of the documents set
forth in paragraph (a) of this section
after the submission of the Affidavit of
U.S. Citizenship, the owner or bareboat

including any
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charterer must notify the Citizenship
Approval Officer within 30 calendar
days. Failure to notify the Citizenship
Approval Officer of such agreements
within the prescribed time may result
in the vessel owner being deemed ineli-
gible to document the vessel with a
fishery endorsement.

§356.15 Filing of affidavit of U.S. Citi-
zenship.

(a) Prior to June 1, 2001, the owner of
a Fishing Vessel, Fish Processing Ves-
sel, or Fish Tender Vessel may request
a letter ruling from the Citizenship Ap-
proval Officer that the owner is a U.S.
Citizen eligible to own a vessel with a
fishery endorsement. The owner must
submit to the Citizenship Approval Of-
ficer a request for a letter ruling that
includes an Affidavit of U.S. Citizen-
ship and all other documentation re-
quired by §356.13. The Citizenship Ap-
proval Officer will issue a letter ruling
within 120 calendar days of receiving
all applicable documents.

(b) An owner that receives a letter
ruling pursuant to paragraph (a) of this
section must submit a certification
that the information contained in the
Affidavit of U.S. Citizenship and in
documents submitted in support of the
request for a letter ruling remains true
and accurate. The certification must be
submitted no earlier than September
10, 2001 and no later than September 20,
2001. If changes in the information have
occurred between the time of the re-
quest for the letter ruling and the time
of the certification, the owner must no-
tify the Citizenship Approval Officer of
those changes as required by §356.5 and
§356.17. The owner is still required to
inform the Citizenship Approval Officer
of any changes as they occur as re-
quired by §356.17 and not merely at the
time of the certification.

(c) An owner of a Fishing Vessel,
Fish Processing Vessel, or Fish Tender
Vessel that does not request a letter
ruling prior to June 1, 2001, and who
wishes to be eligible to obtain a fishery
endorsement on a Fishing Vessel, Fish
Processing Vessel, or Fish Tender Ves-
sel on October 1, 2001, must submit the
required Affidavit of U.S. Citizenship
and all other documentation required
by §356.13 to the Citizenship Approval
Officer no later than June 1, 2001. If a
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completed Affidavit of U.S. Citizenship
including all required documentation
is not submitted by June 1, 2001, the
Citizenship Approval Officer may not
have sufficient time to make a citizen-
ship determination and the Vessel may
be prohibited from operating in the
fisheries of the United States until an
eligibility determination is made by
the Citizenship Approval Officer.

(d) A vessel owner that has a valid
fishery endorsement prior to October 1,
2001, must obtain a citizenship deter-
mination from the Citizenship Ap-
proval Officer no later than October 1,
2001, which states that the owner is a
U.S. Citizen eligible to own a vessel
with a fishery endorsement. If the
owner obtains the required determina-
tion from the Citizenship Approval Of-
ficer, the fishery endorsement will re-
main valid and will be subject to re-
newal at the time of its next regularly
scheduled annual filing to document
the vessel with the Coast Guard, at
which point the owner will be required
to obtain an annual ruling from the
MARAD’s Citizenship Approval Officer
that it is still a U.S. Citizen. If a vessel
owner that owns a vessel with a valid
fishery endorsement prior to October 1,
2001, does not obtain the required de-
termination from the Citizenship Ap-
proval Officer by October 1, 2001, the
vessel’s fishery endorsement will nec-
essarily be deemed invalid. In order to
obtain a new fishery endorsement, the
vessel owner will be required to obtain
a citizenship determination from the
Citizenship Approval Officer and to
apply to the U.S. Coast Guard for a new
fishery endorsement.

(e) New owners of Fishing Vessels,
Fish Processing Vessels, or Fish Ten-
der Vessels after October 1, 2001, must
file the Affidavit of U.S. Citizenship
and other required documentation with
the Citizenship Approval Officer in
order for the Citizenship Approval Offi-
cer to make a determination whether
the owner is eligible to own a vessel
with a fishery endorsement to the ves-
sel’s documentation. A vessel may not
receive a fishery endorsement to its
documentation or operate in the fish-
eries of the United States before this
determination has been made.

(f) If the Citizenship Approval Officer
believes that there is a defect in the
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Affidavit of U.S. Citizenship or the sup-
porting documentation, the applicant
will be notified and will be given an op-
portunity to work with the Citizenship
Approval Officer to resolve the matter
before a determination is made wheth-
er the applicant qualifies as a U.S. Cit-
izen.

§356.17 Annual requirements for ves-
sel owners.

(a) An owner of a Fishing Vessel,
Fish Processing Vessel, or Fish Tender
Vessel must submit a certification in
the form of an Affidavit of United
States Citizenship to the Citizenship
Approval Officer on an annual basis as
provided in paragraph (b) of this sec-
tion. The vessel owner does not have to
submit duplicate copies of documents
that have already been submitted and
that have not changed, provided a copy
is still retained by us. This annual cer-
tification requirement does not excuse
the owner from the requirements of
§356.5 to notify the Citizenship Ap-
proval Officer throughout the year
when changes in the citizenship infor-
mation occur.

(b) The annual certification required
by paragraph (a) of this section must
be filed at least 456 days prior to the re-
newal date for the vessel’s documenta-
tion and fishery endorsement. Owners
of multiple vessels with different docu-
mentation renewal dates are only re-
quired to file an Affidavit of U.S. Citi-
zenship and supporting documentation
in conjunction with the first vessel re-
newal during each calendar year. To
satisfy the citizenship approval re-
quirements for the renewal of a fishery
endorsement for another vessel in the
same calendar year, the owner must
submit a certification to the Citizen-
ship Approval Officer at least 45 days
prior to the renewal date for the ves-
sel’s fishery endorsement stating that
the Affidavit of U.S. Citizenship and
supporting documentation already on
file with the Citizenship Approval Offi-
cer for the first renewal in that cal-
endar year of a fishery endorsement for
a vessel of 100 feet or greater in reg-
istered length belonging to that owner
continues to be true and accurate. Any
information or supporting documenta-
tion unique to a particular vessel that
would normally be required to be sub-
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mitted under §356.13 or any other pro-
vision of this part 356 such as charters,
management agreements, loans or fi-
nancing agreements, sales, purchase or
marketing agreements, or exemptions
claimed under the rule must be sub-
mitted with the annual filing for that
vessel if the documents are not already
on file with the Citizenship Approval
Officer.

(c) Failure to file the annual certifi-
cation in a timely manner may result
in the expiration of the vessel’s fishery
endorsement, which will prohibit the
vessel from operating in the fisheries
of the United States.

Subpart D—Mortgages

§356.19 Requirements to hold a Pre-
ferred Mortgage.

(a) In order for Mortgagee to be eligi-
ble to obtain a Preferred Mortgage on a
Fishing Vessel, Fish Processing Vessel,
or Fish Tender Vessel, it must be:

(1) A Citizen of the United States;

(2) A state or federally chartered fi-
nancial institution that complies with
the Controlling Interest requirements
of section 2(b) of the 1916 Act, 46 App.
U.S.C. 802(b); or

(3) A Mortgage Trustee that qualifies
as a Citizen of the United States and
that has satisfied the requirements of
§§356.27 through 356.31.

(b) The Mortgagee must file an Affi-
davit of United States Citizenship dem-
onstrating that it complies with the
citizenship requirements that cor-
respond to the provisions of paragraph
(a) of this section under which the
Mortgagee qualifies.

(¢) In addition to the Affidavit of
U.S. Citizenship, a certified copy of the
Articles of Incorporation and Bylaws,
or other comparable corporate docu-
ments must be submitted to the Citi-
zenship Approval Officer.

(d) A Preferred Mortgagee must pro-
vide an annual certification to the
Citizenship Approval Officer in the
form of an Affidavit of United States
Citizenship evidencing its continued
status as a Citizen of the United States
or, if a state or federally chartered fi-
nancial institution, that it complies
with the Controlling Interest require-
ments of section 2(b) of the 1916 Act, 46
App. U.S.C. 802(b), during the period
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that it holds a Preferred Mortgage on a
Fishing Vessel, Fish Processing Vessel,
or Fish Tender Vessel. The certifi-
cation must be submitted at least 30
calendar days prior to the annual anni-
versary date of the original filing.

§356.21 General approval of Non-Cit-
izen Lender’s standard loan or
mortgage agreements.

(a) A Non-Citizen Lender that is a fi-
nancial institution engaged in the busi-
ness of financing Fishing Vessels, Fish
Processing Vessels, and Fish Tender
Vessels may apply to the Citizenship
Approval Officer for general approval
of its standard loan and mortgage
agreements for such vessels. In order to
obtain general approval for its stand-
ard loan and mortgage agreements, a
Non-Citizen Lender using an approved
Mortgage Trustee must submit to the
Citizenship Approval Officer:

(1) A copy of its standard loan or
mortgage agreement for Fishing Ves-
sels, Fish Processing Vessels, and Fish
Tender Vessels, including all covenants
that may be included in the loan or
mortgage agreement; and,

(2) A certification that it will not use
covenants or restrictions in the loan or
mortgage agreement outside of those
approved by the Citizenship Approval
Officer without obtaining the prior ap-
proval of the Citizenship Approval Offi-
cer.

(b) A Non-Citizen Lender that re-
ceives general approval may enter into
loans and mortgages on Fishing Ves-
sels, Fish Processing Vessels, and Fish
Tender Vessels without prior approval
from us of each individual loan or
mortgage; provided, that the loan or
mortgage conforms to the standard
agreement approved by the Citizenship
Approval Officer and does not include
any other covenants that have not
been approved by the Citizenship Ap-
proval Officer.

(c) The Non-Citizen Lender must pro-
vide an annual certification to the
Citizenship Approval Officer certifying
that all loans and mortgages on Fish-
ing Vessels, Fish Processing Vessels,
and Fish Tender Vessels entered into
under this general approval conform to
the standard agreement approved by us
and do not contain deviations from the
standard agreement or covenants that

§356.23

were not reviewed and approved by the
Citizenship Approval Officer. The cer-
tification must be submitted at least 30
calendar days prior to the annual anni-
versary date of the previous approval.

(d) If the Non-Citizen Lender wishes
to use covenants that were not ap-
proved pursuant to this section, it
must submit the new covenants to the
Citizenship Approval Officer for ap-
proval.

(e) A Non-Citizen Lender that has re-
ceived general approval for its lending
program and that uses covenants in a
loan or mortgage on a Fishing Vessel,
Fish Processing Vessel, or Fish Tender
Vessel that have not been approved by
the Citizenship Approval Officer will be
subject to loss of its general approval
and the Citizenship Approval Officer
may determine that there has been an
impermissible transfer of control to a
Non-Citizen resulting in a loss of the
vessel owner’s eligibility to document
the vessel with a fishery endorsement.
If the Non-Citizen Lender knowingly
files a false certification with the Citi-
zenship Approval Officer or has used
covenants in a loan or mortgage on a
Fishing Vessel, Fish Processing Vessel,
or Fish Tender Vessel that are materi-
ally different from the approved cov-
enants, it may also be subject to civil
and criminal penalties pursuant to 18
U.S.C. 1001.

§356.23 Restrictive loan covenants ap-
proved for wuse by Non-Citizen
Lenders.

(a) We approve the following stand-
ard loan covenants, which may restrict
the activities of the borrower without
the lender’s consent and which may be
included in loan agreements or other
documents between an owner of a Fish-
ing Vessel, Fish Processing Vessel, or
Fish Tender Vessel and an unrelated
Non-Citizen Lender that is using an ap-
proved Mortgage Trustee to hold the
mortgage and debt instrument for the
benefit of the Non-Citizen Lender, so
long as the lender’s consent is not un-
reasonably withheld:

(1) Borrower cannot sell part or all of
its assets;

(2) Borrower cannot merge, consoli-
date, reorganize, dissolve, or liquidate;

(3) Borrower cannot undertake new
borrowing or contingent liabilities;
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(4) Borrower cannot insure, guaranty
or become otherwise liable for debt ob-
ligations of any other entity, Person,
ete.;

(5) Borrower cannot Charter or lease
a vessel that is collateral for the loan;

(6) Borrower cannot incur liens, ex-
cept any permitted liens that may be
set forth in the loan or other financing
documents;

(7) Borrower must limit its invest-
ments to marketable investments
guaranteed by the United States or a
State, or commercial paper with the
highest rating of a generally recog-
nized rating service;

(8) Borrower cannot make structural
alterations or any other major alter-
ation to the vessel;

(9) Borrower, if in arrears in its debt
obligations to the lender, cannot make
dividend payments on its capital stock;
and,

(10) Borrower, if in arrears in its debt
obligations to the lender, cannot make
excessive contributions to pension
plans, make payment of employee bo-
nuses, or make excessive contributions
to stock option plans, or provide other
major fringe benefits in terms of dollar
amount to its employees, officers, and
directors, such as loans, etc.

(b) The mortgage may not include
covenants that allow the Mortgagee to
operate the vessel except as provided
for in §356.25.

§356.25 Operation of Fishing Vessels,
Fish Processing Vessels, or Fish
Tender Vessels by Mortgagees.

(a) A DMortgagee that has dem-
onstrated to MARAD that it qualifies
as a Citizen of the United States and is
eligible to own a vessel with a fishery
endorsement may operate a Fishing
Vessel, Fish Processing Vessel, or Fish
Tender Vessel.

(b) A Mortgagee not eligible to own a
Fishing Vessel, Fish Processing Vessel,
or Fish Tender Vessel cannot operate
or cause operation of, the vessel in the
fisheries of the United States. Except
as provided in paragraph (c) of this sec-
tion, the vessel may not be operated
for any purpose without the prior writ-
ten approval of the Citizenship Ap-
proval Officer.

(c) A Mortgagee not eligible to own a
Fishing Vessel, Fish Processing Vessel,
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or Fish Tender Vessel may operate the
vessel for a non-commercial purpose to
the extent necessary for the immediate
safety of the vessel or for repairs,
drydocking or berthing changes; pro-
vided, that the vessel is operated under
the command of a Citizen of the United
States and for no longer than 15 cal-
endar days.

(d) A Mortgagee that is holding a
Preferred Mortgage on a Fishing Ves-
sel, Fish Processing Vessel, or Fish
Tender Vessel but that is not eligible
to own a Fishing Vessel, Fish Proc-
essing Vessel, or Fish Tender Vessel
may take possession of the vessel in
the event of default by the mortgagor
other than by foreclosure pursuant to
46 U.S.C. 31329, if provided for in the
mortgage or a related financing docu-
ment. However, the vessel may not be
operated, or caused to be operated in
commerce, except as provided in para-
graph (c) of this section or with the ap-
proval of the Citizenship Approval Offi-
cer.

(e) A Non-Citizen Lender that has
brought a civil action in rem for en-
forcement of a Preferred Mortgage lien
on a Citizen-owned Fishing Vessel,
Fish Processing Vessel, or Fish Tender
Vessel pursuant to 46 U.S.C. 31325(b)(1)
may petition the court pursuant to 46
U.S.C. 31325(e)(1) for appointment of a
receiver, and, if the receiver is a Per-
son eligible to own a Fishing Vessel,
Fish Processing Vessel, or Fish Tender
Vessel, to authorize the receiver to op-
erate the mortgaged vessel pursuant to
terms and conditions consistent with
this part 356. If the receiver is not a
Citizen of the United States that meets
the requirements of section 2(c) of the
1916 Act, 46 App. U.S.C. 802(c), and 46
U.S.C. 12102(c), the vessel may not be
operated in the fisheries of the United
States.

Subpart E—Mortgage Trustees

§356.27 Mortgage
ments.

Trustee require-

(a) A lender who does not qualify as
a Citizen of the United States or is not
a state or federally chartered financial
institution that meets the Controlling
Interest requirements of section 2(b) of
the 1916 Act and Section 356.3(g) can
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obtain a Preferred Mortgage on a Fish-
ing Vessel, Fish Processing Vessel, or
Fish Tender Vessel by using an ap-
proved Mortgage Trustee to hold the
mortgage and the debt instrument that
the mortgage is securing.

(b) In order to qualify as an approved
Mortgage Trustee, the Mortgage Trust-
ee must:

(1) Qualify as a Citizen of the United
States eligible to own a Fishing Vessel,
Fish Processing Vessel, or Fish Tender
Vessel;

(2) Be organized as a corporation and
doing business under the laws of the
United States or of a State;

(3) Be authorized under the laws of
the United States or of the State under
which it is organized to exercise cor-
porate trust powers;

(4) Be subject to supervision or exam-
ination by an official of the United
States Government, or of a State;

() Have a combined capital and sur-
plus (as stated in its most recent pub-
lished report of condition) of at least
$3,000,000; and

(6) Meet any other requirements pre-
scribed by the Citizenship Approval Of-
ficer.

(c) The Mortgage Trustee must sub-
mit to the Citizenship Approval Officer
the following documentation in order
to be an approved Mortgage Trustee:

(1) An application for approval as a
Mortgage Trustee as set out in para-
graph (g) of this section;

(2) An Affidavit of U.S. Citizenship
setting forth the required information
necessary to determine that the appli-
cant qualifies as a Citizen of the United
States;

(3) A certified copy of the Articles of
Incorporation and Bylaws, or other
comparable documents;

(4) A copy of the most recent pub-
lished report of condition of the Mort-
gage Trustee; and,

(5) A certification that the Mortgage
Trustee is authorized under the laws of
the United States or of a State to exer-
cise corporate trust powers and is sub-
ject to supervision or examination by
an official of the United States or of a
State;

(d) Any right set forth in a mortgage
on a Fishing Vessel, Fish Processing
Vessel, or Fish Tender Vessel cannot be
issued, assigned, or transferred to a

§356.27

person who is not eligible to be a Mort-
gagee without the approval of the Citi-
zenship Approval Officer.

(e) Mortgage Trustees approved by
the Citizenship Approval Officer must
not assume any fiduciary obligations
in favor of Non-Citizen Lenders that
are in conflict with the U.S. Citizen
ownership and control requirements
set forth in the AFA, without the ap-
proval of the Citizenship Approval Offi-
cer. An approved Mortgage Trustee
may request that the Citizenship Ap-
proval Officer pre-approve a trust
agreement form to ensure that the fi-
duciary duties assumed by the Mort-
gage Trustee in favor of a Non-Citizen
Lender are consistent with the owner-
ship and control requirements of this
part and the AFA.

(f) We will periodically publish a list
of Approved Mortgage Trustees in the
FEDERAL REGISTER, but current infor-
mation as to the status of any par-
ticular Mortgage Trustee must be ob-
tained from the Citizenship Approval
Officer.

(g) An application to be approved as
a Mortgage Trustee should include the
following:

The undersigned (the ‘‘Mortgage Trustee’)
hereby applies for approval as Mortgage
Trustee pursuant to 46 U.S.C. 12102(c)(4) and
the Regulation (46 CFR part 356), prescribed
by the Maritime Administration
(““MARAD”’). All terms used in this applica-
tion have the meaning given in the Regula-
tion.

In support of this application, the Mort-
gage Trustee certifies to and agrees with
MARAD as hereinafter set forth:

1. The Mortgage Trustee certifies:

(a) That it is acting or proposing to act as
Mortgage Trustee on a Fishing Vessel, Fish
Processing Vessel, or Fish Tender Vessels
documented, or to be documented under the
U.S. registry;

(b) That it—

(1) Is organized as a corporation under the
laws of the United States or of a State and
is doing business in the United States;

(2) Is authorized under those laws to exer-
cise corporate trust powers;

(3) Is a Citizen of the United States eligible
to own a Fishing Vessel, Fish Processing
Vessel, or Fish Tender Vessel within the
meaning of 46 U.S.C. 12102(c) and section 2(c)
of the 1916 Act, as amended, (46 App. U.S.C.
802(c)) and is eligible to own a Fishing Ves-
sel, Fish Processing Vessel, or Fish Tender
Vessel;
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(4) Is subject to supervision or examination
by an official of the United States Govern-
ment or a State; and

(5) Has a combined capital and surplus of
at least $3,000,000 as set forth in its most re-
cent published report of condition, a copy of
which, dated , is attached.

II. The Mortgage Trustee agrees:

(a) That it will, so long as it shall continue
to be on the List of Approved Mortgage
Trustees referred to in the Regulation:

(1) Notify the Citizenship Approval Officer
in writing, within 20 days, if it shall cease to
be a corporation which:

(i) Is organized under the laws of the
United States or of a State, and is doing
business under the laws of the United States
or of a State;

(ii) Is authorized under those laws to exer-
cise corporate trust powers;

(iii) Is a Citizen of the United States;

(iv) Is subject to supervision or examina-
tion by an authority of the U.S. Government
or of a State; and

(v) Has a combined capital and surplus (as
set forth in its most recent published report
of condition) of at least $3,000,000.

(2) Notify the Citizenship Approval Officer
in writing, of any changes in its name, ad-
dress, officers, directors, stockholders, arti-
cles of incorporation or bylaws within 30 cal-
endar days of such changes;

(3) Furnish to the Citizenship Approval Of-
ficer on an annual basis:

(i) An Affidavit of U.S. Citizenship dem-
onstrating compliance with the U.S. citizen-
ship requirements of the AFA;

(ii) A current copy of the Articles of Incor-
poration and Bylaws, or other comparable
corporate documents;

(iii) A copy of the most recent published
report of condition of the Mortgage Trustee;
and,

(iv) A list of the Fishing Vessels, Fish
Processing Vessels, and Fish Tender Vessels
and the respective lenders for which it is act-
ing as Mortgage Trustee.

(4) Furnish to the Citizenship Approval Of-
ficer any further relevant and material infor-
mation concerning its qualifications as
Mortgage Trustee under which it is acting or
proposing to act as Mortgage Trustee, as the
Citizenship Approval Officer may from time
to time request; and,

(5) Permit representatives of the Maritime
Administration, upon request, to examine its
books and records relating to the matters re-
ferred to herein;

(b) That it will not issue, assign, or in any
manner transfer to a person not eligible to
own a documented vessel, any right under a
mortgage of a Fishing Vessel, Fish Proc-
essing Vessel, or Fish Tender Vessel, or oper-
ate such vessel without the approval of the
Citizenship Approval Officer; except that it
may operate the vessel to the extent nec-
essary for the immediate safety of the vessel,
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for its direct return to the United States or
for its movement within the United States
for repairs, drydocking or berthing changes,
but only under the command of a Citizen of
the United States for a period not to exceed
15 calendar days;

(c) That after a responsible official of such
Mortgage Trustee obtains knowledge of a
foreclosure proceeding, including a pro-
ceeding in a foreign jurisdiction, that in-
volves a documented Fishing Vessel, Fish
Processing Vessel, or Fish Tender Vessel on
which it holds a mortgage pursuant to ap-
proval under the Regulation and to which 46
App. U.S.C. 802(c) and 46 U.S.C. 12102(c) are
applicable, it shall promptly notify the Citi-
zenship Approval Officer with respect there-
to, and shall ensure that the court or other
tribunal has proper notice of those provi-
sions; and

(d) That it shall not assume any fiduciary
obligation in favor of Non-Citizen bene-
ficiaries that is in conflict with any restric-
tions or requirements of the Regulation.

III. This application is made in order to in-
duce the Maritime Administration to grant
approval of the undersigned as Mortgage
Trustee pursuant to 46 App. U.S.C. 802(c) and
46 U.S.C. 12102(c) and the Regulation, and
may be relied on by the Citizenship Approval
Officer for such purposes. False statements
in this application may subject the applicant
to fine or imprisonment, or both, as provided
for violation of the proscriptions contained
in 18 U.S.C. 286, 287, and 1001.

Dated this day of ,20
ATTEST:

(Print or type name below)

(SEAL)

MORTGAGE TRUSTEE’'S NAME & AD-
DRESS

By:
(print or type name below)
TITLE

§356.31 Maintenance of
Trustee approval.

(a) A Mortgage Trustee that holds a
Preferred Mortgage on a Fishing Ves-
sel, Fish Processing Vessel, or Fish
Tender Vessel must submit the fol-
lowing information to the Citizenship
Approval Officer during each calendar
yvear that it is acting as a Mortgage
Trustee:

(1) An Affidavit of U.S. Citizenship
demonstrating compliance with the
U.S. citizenship requirements of the
AFA;

(2) A current copy of the Articles of
Incorporation and Bylaws, or other
comparable corporate documents;

Mortgage
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(3) A copy of the most recent pub-
lished report of condition of the Mort-
gage Trustee; and

(4) A list of the Fishing Vessels, Fish
Processing Vessels, and Fish Tender
Vessels and the respective lenders for
which it is acting as Mortgage Trustee.

(b) The Mortgage Trustee must file
the documents required in paragraph
(a) of this section within 30 calendar
days of the annual stockholder’s meet-
ing of the Mortgage Trustee, or if no
annual meeting is held, then the filing
must be within 30 calendar days prior
to the anniversary date of the original
Affidavit of U.S. Citizenship filed with
MARAD.

(c) If at any time the Mortgage
Trustee fails to meet the statutory re-
quirements set forth in the AFA, the
Mortgage Trustee must notify the Citi-
zenship Approval Officer of such failure
to qualify as a Mortgage Trustee not
later than 20 calendar days after the
event causing such failure. We will
publish in the FEDERAL REGISTER a dis-
approval notice and will so notify the
U.S. Coast Guard and the Mortgage
Trustee of such disapproval by pro-
viding them a copy of the disapproval
notice. Within thirty 30 calendar days
of such publication in the FEDERAL
REGISTER, the disapproved Mortgage
Trustee must transfer its fiduciary re-
sponsibilities to a successor Mortgage
Trustee, approved by the Citizenship
Approval Officer. The preferred status
of the mortgage will be maintained
during the 30 day period following pub-
lication of the disapproval notice in
the FEDERAL REGISTER pending trans-
fer of the Mortgage Trustee’s fiduciary
responsibilities to a successor Mort-
gage Trustee.

§356.37 Operation of a Fishing Vessel,
Fish Processing Vessel, or Fish Ten-
der Vessel by a Mortgage Trustee.

An approved Mortgage Trustee can-
not operate a Fishing Vessel, Fish
Processing Vessel, or Fish Tender Ves-
sel without the approval of the Citizen-
ship Approval Officer, except where
non-commercial operation is necessary
for the immediate safety of the vessel
and the vessel is operated under the
command of a Citizen of the United
States for a period of no more than 15
calendar days.

§356.39

Subpart F—Charters, Management
Agreements and Exclusive or
Long-Term Contracts

§356.39 Charters.

(a) Charters to Citizens of the United
States:

(1) Bareboat charters may be entered
into with Citizens of the United States
subject to approval by the Citizenship
Approval Officer that the charterer is a
Citizen of the United States. The
bareboat charterer of Fishing Vessels,
Fish Processing Vessels, or Fish Ten-
der Vessels must submit an Affidavit of
U.S. Citizenship to the Citizenship Ap-
proval Officer for review and approval
prior to entering into such charter.

(2) Time charters, voyage charters
and other charter arrangements that
do not constitute a bareboat charter of
the Fishing Vessel, Fish Processing
Vessel, or Fish Tender Vessel may be
entered into with Citizens of the
United States. The charterer must sub-
mit an Affidavit of U.S. Citizenship to
the Citizenship Approval Officer within
30 calendar days of execution of the
charter.

(b) Charters to Non-Citizens:

(1) Bareboat or demise charters to
Non-Citizens of Fishing Vessels, Fish
Processing Vessels, or Fish Tender Ves-
sels for use in the United States are
prohibited. Bareboat charters to Non-
Citizens of Fish Processing Vessels and
Fish Tender Vessels for use solely out-
side of the United States are per-
mitted.

(2) Time charters, voyage charters
and other charters that are not a de-
mise of the vessel may be entered into
with Non-Citizens for the charter of
dedicated Fish Tender Vessels and Fish
Processing Vessels that are not en-
gaged in the Harvesting of fish or fish-
ery resources. A copy of the charter
must be submitted to the Citizenship
Approval Officer prior to being exe-
cuted in order for the Citizenship Ap-
proval officer to verify that the charter
is not in fact a demise of the vessel.

(3) Time charters, voyage charters
and other charters of Fishing Vessel,
Fish Processing Vessel, or Fish Tender
Vessels to Non-Citizens are prohibited
if the Fishing Vessel, Fish Processing
Vessel, or Fish Tender Vessel will be
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used to Harvest fish or fishery re-
sources.

(c) We reserve the right to request a
copy of any time charter, voyage char-
ter, contract of affreightment or other
Charter of a Fishing Vessel, Fish Proc-
essing Vessel, or Fish Tender Vessel in
order to confirm that the Charter is
not a bareboat charter of the Fishing
Vessel, Fish Processing Vessel, or Fish
Tender Vessel.

(d) Any violation of this section will
render the vessel’s fishery endorsement
immediately invalid upon notification
from the Citizenship Approval Officer.

§356.41 Management agreements.

(a) An owner or bareboat charterer of
a Fishing Vessel, Fish Processing Ves-
sel, or Fish Tender Vessel may enter
into a management agreement with a
Non-Citizen in which the management
company provides marketing services,
consulting services or other services
that are ministerial in nature and do
not convey control of the vessel to the
Non-Citizen.

(b) An owner or bareboat charterer of
a Fishing Vessel, Fish Processing Ves-
sel, or Fish Tender Vessel may not
enter into a management agreement
that allows the Non-Citizen to appoint,
discipline or replace the crew or the
master, direct the operations of the
vessel or to otherwise effectively gain
control over the management and oper-
ation of the vessel or vessel-owning en-
tity.

(c) The owner or bareboat charterer
must file with the Citizenship Approval
Officer a description of any manage-
ment agreement entered into with a
Non-Citizen. The description must be
submitted within 30 days of the execu-
tion and must include:

(1) A description of the agreement
with a summary of the terms and con-
ditions, and,

(2) A representation and warranty
that the agreement does not contain
any provisions that convey control
over the vessel or vessel-owning entity
to a Non-Citizen.

(d) The Citizenship Approval Officer
may request a copy of any manage-
ment agreement to determine if it con-
tains provisions that convey control
over the vessel or vessel-owning entity
to a Non-Citizen.
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§356.43 Long-term or exclusive sales
contracts.

(a) An owner or bareboat charterer of
a Fishing Vessel, Fish Processing Ves-
sel, or Fish Tender Vessel may enter
into an agreement or contract with a
Non-Citizen for the sale of all or a sig-
nificant portion of its catch where the
contract or agreement is solely for the
purpose of employment of certain ves-
sels on an exclusive basis for a speci-
fied period of time. Such contracts or
agreements will not require our prior
approval; provided, that the contract
or agreement does not convey control
over the owner or bareboat charterer of
the vessel or the vessel’s operation,
management and harvesting activities.

(b) Provisions of a long-term or ex-
clusive contract or agreement for the
sale of all or a significant portion of a
vessel’s catch entered into pursuant to
paragraph (a) of this section that are
not considered to convey impermissible
control to a Non-Citizen and do not re-
quire our approval include provisions
that:

(1) Specify that the owner or
bareboat charterer agrees to sell and
purchaser agrees to procure, on a pref-
erential basis, a certain quantity of
fish caught by a vessel owner or
bareboat charterer on a specific vessel;

(2) Specify that the vessel owner or
charterer is responsible for supplying a
specific type of fish to off-loading
points designated by the purchaser;

(3) Provide for the replacement by
the vessel owner of vessels covered by
the contract or agreement in the event
of loss or damage;

(4) Specify refrigeration criteria;

(6) Provide that the owner or
bareboat charterer has to comply with
fishing schedules that specify the max-
imum age of fish to be delivered and a
method to coordinate delivery to the
purchaser;

(6) Provide for methods of calcu-
lating price per pound or other price
schedules and a schedule for payment
for delivered fish;

(7) Provide for an arbitration mecha-
nism in the event of dispute; and

(8) Provide for the purchaser to fur-
nish off-loading crew and/or processing
or quality control technicians but no
other vessel crew members.
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(c) An owner or bareboat charterer of
a Fishing Vessel, Fish Processing Ves-
sel, or Fish Tender Vessel must obtain
the approval of the Citizenship Ap-
proval Officer prior to entering into
any agreement or contract with a Non-
Citizen for the sale of all or a signifi-
cant portion of a vessel’s catch if the
agreement or contract contains provi-
sions that in any way convey to the
purchaser of the vessel’s catch control
over the operation, management or
harvesting activities of the vessel, ves-
sel owner, or bareboat charterer other
than as provided for in paragraph (b) of
this section.

(d) An owner or bareboat charterer
must submit, with its Affidavit of
United States Citizenship and annually
thereafter, a list of any long-term or
exclusive sales agreements to which it
is a party and the principal parties to
those agreements. If requested, a copy
of such agreements must be provided to
the Citizenship Approval Officer.

§356.45 Advance of funds.

(a) A Non-Citizen may advance funds
to the owner or bareboat charterer of a
Fishing Vessel, Fish Processing Vessel,
or Fish Tender Vessel:

(1) As provisional payment for prod-
ucts delivered for consignment sales,
but not yet sold; or

(2) Where the basis of the advance-
ment is an agreement between the
Non-Citizen and the vessel owner or
bareboat charterer to sell all or a por-
tion of the vessel’s catch to the Non-
Citizen and the agreement meets the
following conditions:

(i) The amount of the advancement
does not exceed the annual value of the
sales contract, measured as the value
of the product to be supplied to the
processor;

(ii) The Non-Citizen is not granted
any rights whatsoever to control the
operation, management and harvesting
activities of the Fishing Vessel, Fish
Processing Vessel, or Fish Tender Ves-
sel other than as provided for in
§356.43;

(iii) The owner or bareboat charterer
submits to the Citizenship Approval Of-
ficer within 30 days of execution a de-
scription of the arrangement and a cer-
tification and warranty that the agree-
ment or contract with the Non-Citizen

§356.47

does not convey control over the ves-
sel, the vessel owner or bareboat
charterer in any manner whatsoever
other than as provided for in §356.43;
and,

(iv) No security interest in the vessel
is conveyed as collateral for the ad-
vance of funds.

(b) An owner or bareboat charterer
may enter into an unsecured letter of
credit or promissory note with a U.S.
branch of a Non-Citizen Lender if:

(1) The Non-Citizen Lender is not af-
filiated with any party with whom the
owner or bareboat charter has entered
into a mortgage, long-term or exclu-
sive sales or purchase agreement, or
other similar contract;

(2) The Non-Citizen Lender is not
granted any rights whatsoever to con-
trol the owner or the operation, man-
agement and harvesting activities of
the Fishing Vessel, Fish Processing
Vessel, or Fish Tender Vessel; and,

(3) The owner or bareboat charterer
submits to the Citizenship Approval Of-
ficer within 30 days of execution a de-
scription of the arrangement and a cer-
tification and warranty that the agree-
ment or contract with the Non-Citizen
Lender does not convey control over
the vessel, the vessel owner or bareboat
charter in any manner whatsoever.

(c) The Citizenship Approval Officer
may request a copy of any agreement
for an advance of funds or letter of
credit in order to determine if it con-
tains an impermissible conveyance of
control to a Non-Citizen.

Subpart G—Special Requirements
for Certain Vessels

§356.47 Special requirements for large
vessels.

(a) Unless exempted in paragraph (b),
(c) or (d) of this section, a vessel is not
eligible for a fishery endorsement
under 46 U.S.C. 12108 if:

(1) It is greater than 165 feet in reg-
istered length;

(2) It is more than 750 gross reg-
istered tons; or

(3) It possesses a main propulsion en-
gine or engines rated to produce a total
of more than 3,000 shaft horsepower;
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such limitation shall not include auxil-
iary engines for hydraulic power, elec-
trical generation, bow or stern thrust-
ers, or similar purposes.

(b) A vessel that meets one or more
of the conditions in paragraph (a) of
this section may still be eligible for a
fishery endorsement if:

(1) A certificate of documentation
was issued for the vessel and endorsed
with a fishery endorsement that was
effective on September 25, 1997;

(2) The vessel is not placed under for-
eign registry after October 21, 1998;
and,

(3) In the event of the invalidation of
the fishery endorsement after October
21, 1998, application is made for a new
fishery endorsement within 15 business
days of the receipt of written notifica-
tion from MARAD or the Coast Guard
identifying the reason for such invali-
dation;

(c) A vessel that is prohibited from
receiving a fishery endorsement under
paragraph (a) of this section will be eli-
gible if the owner of such vessel dem-
onstrates to MARAD that the regional
fishery management council of juris-
diction established under section
302(a)(1) of the Magnuson-Stevens Fish-
ery Conservation and Management Act
(16 U.S.C. 1852(a)(1)) has recommended
after October 21, 1998, and the Sec-
retary of Commerce has approved, con-
servation and management measures in
accordance with the American Fish-
eries Act of 1998, Title II, Division C,
Public Law 105-277, to allow such vessel
to be used in fisheries under such coun-
cil’s authority.

(d) A vessel that meets one or more
of the conditions in paragraph (a) of
this section may still be eligible for a
fishery endorsement if the vessel is en-
gaged exclusively in the menhaden
fishery in the geographic region gov-
erned by the South Atlantic Fisheries
Council or the Gulf of Mexico Fisheries
Council.

§356.49 Penalties.

If the owner or the representative or
agent of the owner has knowingly fal-
sified or concealed a material fact or
knowingly made a false statement or
representation with respect to the eli-
gibility of the vessel under 46 U.S.C.
12102(c), in applying for or applying to

46 CFR Ch. Il (10-1-01 Edition)

renew the vessel’s fishery endorsement,
the following penalties may apply:

(a) The vessel’s fishery endorsement
may be revoked;

(b) A fine of up to $100,000 may be as-
sessed against the vessel owner for
each day in which such vessel has en-
gaged in fishing (as such term is de-
fined in section 3 of the Magnuson-Ste-
vens Fishery Conservation and Man-
agement Act (16 U.S.C. 1802)) within
the exclusive economic zone of the
United States; and

(c) The owner, representative or
agent may be subject to additional
fines, penalties or both for violation of
the proscriptions of 18 U.S.C. 286, 287,
and 1001.

§356.51 Exemptions for specific ves-
sels.

(a) The following vessels are exempt
from the requirements of 46 U.S.C.
12102(c) as amended by the AFA until
such time as 50% of the interest owned
and controlled in the vessel changes;
provided, the vessel maintains eligi-
bility for a fishery endorsement under
the federal law that was in effect prior
to the enactment of the AFA:

(1) EXCELLENCE (United States offi-
cial number 296779);

(2) GOLDEN ALASKA (United States
official number 651041);

(3) OCEAN PHOENIX (United States
official number 296779);

(4) NORTHERN TRAVELER (United
States official number 635986); and

(6) NORTHERN VOYAGER (United
States official number 637398) or a re-
placement for the NORTHERN VOY-
AGER that complies with paragraphs 2,
5, and 6 of section 208(g) of the AFA.

(b) The NORTHERN VOYAGER
(United States official number 637398)
and NORTHERN TRAVELER (United
States official number 635986) will for-
feit the exemption under paragraph (a)
of this section if the vessel is used in a
fishery under the authority of a re-
gional fishery management council
other than the New England Fishery
Management Council or Mid-Atlantic
Fishery Management Council estab-
lished, respectively, under subpara-
graphs (A) and (B) of section 302(a)(1) of
the Magnuson-Stevens Fishery Con-
servation and Management Act (16
U.S.C. 1852(a)(1)(A) and (B)).
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(c) The EXCELLENCE (United States
official number 296779), GOLDEN
ALASKA (United States official num-
ber 651041), and OCEAN PHOENIX
(United States official number 296779)
will forfeit their exemption under para-
graph (a) of this section if the vessel is
used to Harvest fish.

(d) The following Fishing Vessels,
Fish Processing Vessels, or Fish Ten-
der Vessels are exempt from the new
ownership and control standards under
the AFA and this part 356 for vessel
owners and Mortgagees:

(1) Fishing Vessels, Fish Processing
Vessels, or Fish Tender Vessels en-
gaged in fisheries in the exclusive eco-
nomic zone under the authority of the
Western Pacific Fishery Management
Council established under section
302(a)(1)(H) of the Magnuson-Stevens
Fishery Conservation and Management
Act (16 U.S.C. 1852(a)(1)(H)); and

(2) Purse seine vessels when they are
engaged in tuna fishing in the Pacific
Ocean outside the exclusive economic
zone of the United States or pursuant
to the South Pacific Regional Fisheries
Treaty.

(e) Owners of vessels exempt from the
new ownership and control require-
ments of the AFA and this part 356 by
paragraph (a) or (d) of this section
must still comply with the require-
ments for a fishery endorsement under
the federal law that was in effect on
October 20, 1998. The owners must also
submit to the Citizenship Approval Of-
ficer on an annual basis an Affidavit of
United States Citizenship in accord-
ance with §356.15 demonstrating that
they comply with the Controlling In-
terest requirements of section 2(b) of
the 1916 Act. In addition:

(1) The owners of the Fishing Vessels,
Fish Processing Vessels, or Fish Ten-
der Vessels listed in paragraph (a) of
this section that are exempt from the
new requirements of 46 U.S.C. 12102(c)
must specifically outline the current
ownership structure at the time of fil-
ing, any changes in the ownership
structure that have occurred since the
filing of the last Affidavit, and a chro-
nology of all changes that have oc-
curred since October 21, 1998; and,

(2) The owners of Fishing Vessels,
Fish Processing Vessels, or Fish Ten-
der Vessels exempted under paragraph

§356.53

(e) of this section must note on the Af-
fidavit that the owner is claiming an
exemption from the requirements of
this part 356 pursuant to §356.51(e).

Subpart H—International
Agreements

§356.53 Conflicts
agreements.

with international

(a) If the owner or Mortgagee of a
Fishing Vessel, Fish Processing Vessel,
or Fish Tender Vessel believes that
there is a conflict between the AFA or
46 CFR part 356 and any international
treaty or agreement to which the
United States is a party on October 1,
2001, and to which the United States is
currently a party, the owner or Mort-
gagee may petition the Chief Counsel
of the Maritime Administration at any
time after July 19, 2000 to request a
ruling that all or part of the require-
ments of this part 356 do not apply to
that particular owner or particular
Mortgagee with respect to a specific
vessel; provided, the petitioner had an
ownership interest in the Fishing Ves-
sel, Fish Processing Vessel, or Fish
Tender Vessel, or a mortgage on the
vessel in the case of a Mortgagee, on
October 1, 2001, and is covered by the
international agreement. Petitions
may be filed prior to October 1, 2001 by
owners or Mortgagees with respect to
international treaties or agreements in
effect at the time of the petition which
are not scheduled to expire prior to Oc-
tober 1, 2001.

(b) A petition for exemption from the
requirements of this part 356 must in-
clude:

(1) Evidence of the ownership struc-
ture, or mortgage structure in the case
of a Mortgagee, of the Fishing Vessel,
Fish Processing Vessel, or Fish Tender
Vessel as of October 1, 2001 (or on the
date of the petition, for petitions filed
prior to October 1, 2001), and any subse-
quent changes to the ownership struc-
ture, or mortgage structure in the case
of a Mortgagee, of the vessel;

(2) A copy of the provisions of the
international agreement or treaty
which the owner or mortgagee believes
are in conflict with the regulations in
this part 356;
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(3) A detailed description of how the
provisions of the international agree-
ment or treaty and the regulations in
this part 356 are in conflict;

(4) A certification in all petitions
filed on or after October 1, 2001, that no
interest in the vessel-owning entity
has been transferred to a Non-Citizen
after September 30, 2001; and,

(5) For all petitions filed prior to Oc-
tober 1, 2001, a certification that the
owner does not intend to transfer in-
terest in the vessel-owning entity to a
Non-citizen prior to October 1, 2001.

(c) A separate petition must be filed
for each Fishing Vessel, Fish Proc-
essing Vessel, or Fish Tender Vessel for
which the vessel owner or a Mortgagee
is requesting an exemption unless the
Chief Counsel authorizes consolidated
filing. Petitions should include two
copies of all materials and should be
sent to the following address: Maritime
Administration, Chief Counsel, Room
7228, 400 7th Street, SW., Washington,
DC 20590.

(d) Upon receipt of a complete peti-
tion, the Chief Counsel will publish a
notice in the FEDERAL REGISTER re-
questing public comment. The FED-
ERAL REGISTER notice will include the
petitioner’s descriptions regarding how
the AFA and this part 356 are in con-
flict with a particular investment trea-
ty or agreement, but it will not include
proprietary or confidential information
about the petitioner. The Chief Coun-
sel, in consultation with other depart-
ments and agencies within the Federal
Government that have responsibility
or expertise related to the interpreta-
tion or application of international in-
vestment agreements (e.g., the Depart-
ment of State, United States Trade
Representative, Department of Treas-
ury, etc.), will review the petition and
the public comments to determine
whether the international agreement
and the requirements of the AFA and
this part 356 are in conflict and, absent
any extenuating circumstances, will
render a decision within 120 days of the
receipt of a fully completed petition. If
MARAD’s Chief Counsel determines
after the receipt of a fully completed
petition that there are extenuating cir-
cumstances that will preclude a deci-
sion from being rendered on the peti-
tion within 120 days, the petitioner will

46 CFR Ch. Il (10-1-01 Edition)

be notified around the 90th day and
provided with an estimated date on
which a decision will be rendered.

(e) To the extent that it is deter-
mined that an international agreement
covering the petitioner is in conflict
with the requirements of this part 356,
the AFA, 46 U.S.C. 31322(a), 46 U.S.C.
12102(c), and this part 356 will not be
applied to the petitioner with respect
to the specific vessel. If the petitioner
is a vessel owner, it will be required to
comply with the documentation re-
quirements as in effect prior to passage
of the AFA on October 21, 1998. If the
petitioner is a Mortgagee, it will be
subject to requirements of 46 U.S.C.
31322(a) as in effect prior to passage of
the AFA with regard to the mortgage
on the particular vessel covered by the
petition. Decisions of the Chief Counsel
may be appealed to the Maritime Ad-
ministrator within 15 business days of
issuance.

(f) The owner of a Fishing Vessel,
Fish Processing Vessel, or Fish Tender
Vessel that is determined through the
petition process to be exempt from all
or part of the requirements of this part
366 must submit evidence of its owner-
ship structure to the Chief Counsel on
an annual basis. The owner must spe-
cifically set forth:

(1) The Vessel’s current ownership
structure;

(2) The identity of all Non-Citizen
owners and the percentage owned;

(3) Any changes in the ownership
structure that have occurred since the
filing of the last Affidavit; and,

(4) A certification that no interest in
the vessel was transferred to a Non-Cit-
izen after September 30, 2001.

(g) The provisions of this part 356
shall apply:

(1) To all owners and Mortgagees of a
Fishing Vessel, Fish Processing Vessel,
or Fish Tender Vessel who acquired an
interest in the vessel after October 1,
2001; and

(2) To the owner of a Fishing Vessel,
Fish Processing Vessel, or Fish Tender
Vessel on October 1, 2001, if any owner-
ship interest in that owner is trans-
ferred to or otherwise acquired by a
Non-Citizen after such date. An owner-
ship interest is deemed to be trans-
ferred under this section when there is
a transfer of interest in the primary
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vessel-owning entity. A transfer of in-
terest in the primary vessel-owning en-
tity does not include:

(i) Transfers of disparately held
shares of the vessel-owning entity if it
is a publicly traded company and the
total of the shares transferred in a par-
ticular transaction equals less than 5%
of the shares in that class. An interest
in a vessel owning entity that exceeds
5% of the shares in a class can not be
sold to the same Non-Citizen through
multiple transactions involving less
than 5% of the shares of that class of
stock in order to maintain the exemp-
tion for the vessel owner;

(ii) Transfers of shares in a parent
company that do not result in a trans-
fer of the parent company to another
Non-Citizen; or

(iii) Transfers pursuant to a divorce
or death.

Subpart I—Review of Harvesting
and Processing Compliance

§356.55 Review of compliance with
harvesting and processing quotas.

(a) Upon the request of either the
North Pacific Fishery Management
Council (““NPFMC”’) or the Secretary of
Commerce, the Chief Counsel will re-
view any allegation that an individual
or entity has exceeded the allowable
percentage for harvesting or processing
pollock as provided for in section
210(e)(1) or (2) of the AFA.

(b) Following a request for MARAD
review under paragraph (a) of this sec-
tion, the NPFMC and the Secretary of
Commerce (through the National Oce-
anic and Atmospheric Administration
and the National Marine Fisheries
Service) will transmit to MARAD any
relevant information in their posses-
sion including, but not limited to:

(1) The identity of the parties alleged
to have exceeded the excessive share
caps;

(2) The relevant harvesting or proc-
essing data (the amount harvested or
processed by particular parties);

(3) Any information that would be
helpful in determining if the parties
are related;

(4) Any information regarding the
ownership structure of the parties, in-
cluding:

(i) Articles of incorporation;

§356.55

(ii) Bylaws;

(iii) Identity of shareholders and the
percentage owned;

(iv) Any contracts or agreements
that would demonstrate ownership or
control of one party by another alleg-
edly related party; and

(v) Any other evidence that would
demonstrate ownership or control of
one party by another allegedly related
party.

(c) If MARAD determines during the
course of its review that additional in-
formation is required from the parties
alleged to have exceeded the excessive
share cap, the Chief Counsel will advise
the Secretary of Commerce and/or the
NPFMC what information is required.
The Secretary and/or the NPFMC will
request that specific parties submit the
required information to MARAD.

(d) The Chief Counsel will make a
finding as soon as practicable and will
submit it to the Secretary of Com-
merce and the NPFMC.

(e) For purposes of this section, if
10% or more of the interest in an enti-
ty is owned or controlled either di-
rectly or indirectly by another indi-
vidual or entity, the two entities will
be considered the same entity for pur-
poses of applying the harvesting and
processing caps.

(1) For purposes of this section, an
entity will be deemed to have an own-
ership interest in a pollock harvesting
or processing entity if it either owns a
percentage of the pollock harvesting or
processing entity directly or if owner-
ship can be traced through inter-
mediate entities to the pollock har-
vesting or processing entity. To deter-
mine the percentage of ownership in-
terest that an entity has in a pollock
harvesting or processing entity where
the ownership interest passes through
one or more intermediate entities, the
entity’s percentage of direct interest in
an intermediate entity is multiplied by
the intermediate entity’s percentage of
direct or indirect interest in the pol-
lock harvesting or processing entity.

(2) For purposes of this section, an
entity will be deemed to exercise 10%
or greater control over a pollock har-
vesting or processing entity if:

(i) It has the right to direct the busi-
ness of the pollock harvesting or proc-
essing entity;
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(ii) It has the right to appoint mem-
bers to the management team of the
pollock harvesting or processing entity
such as the directors of a corporation
or is a general partner or joint ven-
turer in a harvesting or processing en-
tity;

(iii) It has the right to direct the
business of an entity that directly or
indirectly owns or controls 10% of a
harvesting or processing entity; or

(iv) It owns 50% or more of an entity
that owns or controls 10 percent of a
pollock harvesting or processing enti-
ty.

(f) If the Secretary of Commerce de-
termines that there is enough evidence
to pursue an enforcement action for
violation of the harvesting or proc-
essing caps contained in section 210(e)
of the AFA, the Person against whom
an enforcement action is taken is enti-
tled to notice and an opportunity for a
hearing before the Secretary of Com-
merce in accordance with 5 U.S.C. 554.

PART 370—CLAIMS

Subpart A—Processing of Time-Barred
Claims

Sec.
370.1 Definitions.
370.2 General policy.

Subpart A—Processing of Time-
Barred Claims

§870.1 Definitions.

(a) Time-barred claim means a claim
against the Government, for which the
statutory period for filing suit has ex-
pired.

(b) Contract includes every agreement
or contract entered into by the Mari-
time Administrator and/or Maritime
Subsidy Board, the Director National
Shipping Authority or their delegatee.

(Sec. 204, 49 Stat. 1987, as amended; 46 U.S.C.
1114)

[G.O. 102, 34 FR 6928, Apr. 25, 1969]

§370.2 General policy.

(a) Time-barred claims shall be re-
jected, except as follows:

(1) A time-barred claim which could
be asserted in court by way of set-off
against a claim in favor of the United
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States arising out of the same contract
may be considered in an overall settle-
ment where settlement will result in a
net payment to the United States, pro-
vided claimant releases the TUnited
States from all claims arising from or
in any way connected with said con-
tract.

(2) Time-barred claims in favor of
friendly foreign governments shall not
be rejected solely because they are
time-barred. However, should any such
government adopt the practice of as-
serting the statute of limitations as a
defense against claims of the United
States, the time-barred claims of that
government shall be rejected.

(3) Time-barred claims arising under
Second Seamen’s War Risk insurance
(or similar earlier types of crew insur-
ance) where the policy was issued or
the risks were assumed by the Mari-
time Administration (or its prede-
cessors), shall not be rejected where
the beneficiaries were precluded from
receiving the proceeds of the policy by
reason of regulations or orders of the
U.S. Government (i) by reason of the
beneficiary being physically or men-
tally unable to present the claim, (ii)
by the beneficiaries being unaware of
their entitlement to the proceeds in
question, or (iii) where the claim is not
‘‘stale’ under general principles of eq-
uity.

(b) For the purpose of a claim by a
General Agent under General Agency
Agreements set forth in 32A CFR AGE-
1 for reimbursement by the Maritime
Administration on account of a timely
payment made to a third party within
a period of limitations running from
the date the claim of the third party
accrued, the period of limitations ap-
plicable to the General Agent shall run
from the date of such payment. In all
other cases involving claims arising
under General Agency Agreements, in-
cluding third-party claims, the policy
provided in paragraph (a) of this sec-
tion shall apply.

(c) Consideration of any claim gov-
erned by applicable regulations in this
chapter II, including without limita-
tion parts 272, 292, and 205 of this chap-
ter, shall be controlled by the time
limitations expressly provided for with
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